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The def endant KeyBank U.S. A, National Association
filed a notion “to Dismiss Count | of the Conplaint for Failure
to Plead Fraud Wth Particularity,” and plaintiff responded.
schedul ed oral argunment on the notion for Novenber 13, 2003.
Plaintiff’s counsel attended the hearing, but defendant’s did
not. | thereupon, w thout hearing any argunment from either side,
di sm ssed defendant’s notion for |ack of prosecution.

Def endant has now filed a Motion for Reconsideration of
that Order, based upon the proposition that defendant’s counsel
did not receive notice of the schedul ed oral argunent.
Plaintiff’s counsel does not oppose the Mtion for Reconsider-
ation. In these circunstances, | will vacate the order
di sm ssing defendant’s notion for |ack of prosecution.
concl ude, however, that oral argument on defendant’s notion is

totally unnecessary, since the notion is lacking in nerit.



Plaintiff, in Count |, clains that he was defrauded
into purchasing a used vehicle. Plaintiff alleges that “the
def endants’ agents intentionally, recklessly and/or negligently
made the follow ng representations to the plaintiff:,” and then
lists 14 specific false representations. As a matter of
pl eading, this is certainly sufficient to conply with Federal
Rule of Cvil Procedure 9(b).

It may well be that plaintiff will be unable to prove
that this particul ar defendant, which apparently financed the
purchase of the vehicle, bears responsibility for the m s-
representations alleged, but that is a matter for summary
j udgment, not Rule 12(b)(6).

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CAROLYN PI LGRI M ) ClVIL ACTI ON
V.
METRO CHRYSLER PLYMOUTH SUBARU
METRO DEALERSHI PS,
| NDEPENDENCE MOTCRS, | NC., and

KEYBANK U. S. A., NATI ONAL )
ASSOCI ATl ON : NO. 03-3219

ORDER

AND NOW this day of March 2004, IT IS ORDERED

1. That the first paragraph of this Court’s O der
of Novenber 18, 2003, which dism ssed KeyBank’s notion for
failure to prosecute, is VACATED

2. The notion of KeyBank U. S. A National Association

to dismss Count | of plaintiff’s conplaint is DEN ED

John P. Fullam Sr. J.



